United Nations High Commissioner for Refugees
Recommendations regarding Proposed Revisions
to the Immigration Control Act
Republic of Korea
I. Introduction
The Office of the United Nations High Commissioner for Refugees (UNHCR) was
created over fifty years ago by the United Nations General Assembly, charged with
the tasks of ensuring the international protection of, and seeking durable solutions
for, refugees.1 UNHCR must do this in collaboration with Governments, who have
the primary responsibility, and the authority, to protect refugees. Specifically,
UNHCR is mandated to supervise the application by States of international
conventions for the protection of refugees. 2 Likewise, when States sign on to the
1951 Convention relating to the Status of Refugees and/or the 1967 Protocol
relating to the Status of Refugees, they take on the obligation to cooperate with the
Office of the UNHCR in the exercise of its functions, and in particular States are
obliged to facilitate the UNHCR’s duty to supervise the application of the provisions
of the Convention.3 Consistent with these two complementary provisions of
international law, the UNHCR Representation in Seoul, Republic of Korea offers the
following technical advice and recommendations, based on international law and
principles governing the protection of refugees with respect to those aspects of the
revisions to Korean immigration law which affect asylum-seekers and refugees.
UNHCR acknowledges the potential of the Republic of Korea to contribute
significantly to the protection of refugees and the crucial, precedent-setting role its
legislation and refugee protection practice may have for the entire region.
Accordingly, the Office welcomes what it understands to be the objective of the
Government of the Republic of Korea in revising the Immigration Control Act; that
is, to codify in domestic legislation the obligations the State has taken on by
acceding to the two above-referenced international refugee protection instruments.
The following recommendations are thus offered, based on UNHCR’s years of
experience in advising Governments on refugee protection issues, to assist the
Government of the Republic of Korea in striving for the highest standards of
refugee protection.
II. General Comments
Based on its experience, UNHCR recommends that refugee protection matters should be
regulated in a law separate and distinct from the immigration enforcement law. This
is so because the essential objectives of these two types of legislation are different.
Refugee protection laws aim to ensure that the positive obligation on States to
protect the human rights of refugees and other persons in need of international
protection can be ascertained and adequately met, while immigration enforcement
laws are generally aimed at keeping borders strong and countries safe, specifically
by controlling access to the territory. Refugees, who are by definition foreigners,
must be given access, while the goal of immigration control laws is generally to
keep foreigners out. Furthermore, enforcement activities are often essentially
adversarial and interrogative; refugee determination and protection activities are,

1

or should be, collaborative and non-adversarial.4 While UNHCR appreciates that at
present there is not an intention to legislate refugee status determination and
protection issues in a free-standing law separate from the immigration legislation,
the Office nevertheless suggests that this course of action be seriously considered.
The Republic of Korea has not entered any significant reservations to any of the
substantive refugee protection provisions of the 1951 Convention relating to the
Status of Refugees.5 By virtue of the fact that the Constitution of the Republic of
Korea accords to international treaties such as the 1951 Convention the force of
domestic law6, the essential, and particularly the non-derogable7, provisions of the
Convention already form part of the domestic law. For better implementation and
clarity for Government officials carrying out refugee protection activities, including
refugee status determination, these provisions should also be spelled out in the
relevant law. Of particular importance in this regard are three provisions that
UNHCR considers to be key: Article 1 of the Convention, spelling out the criteria for
refugee status; Article 33 (1) of the Convention, guaranteeing protection from
refoulement (return to a territory where the life or freedom of the individual would
be threatened for a Convention reason); and Article 35 of the Convention,
specifying the need to cooperate in certain ways with UNHCR. These provisions are
of great importance in successfully implementing international refugee law. Other
Articles should also be included, particularly those related to the rights to be
accorded to recognized refugees, so that they can easily access their rights to work
authorization, education, documentation and other such rights. Set out below are
more specific and detailed recommendations.
With respect particularly to UNHCR’s recommendations regarding the procedural
aspects of the law, these are informed specifically by the relevant international
legal norms, best practices in established asylum countries and the relevant
conclusions of the UNHCR’s governing body, the Executive Committee of the High
Commissioner’s Programme (Excom), of which the Republic of Korea is a member.
The standards indicated in Excom Conclusion No. 8 (XXVIII) – 1977 on
“Determination of Refugee Status” are particularly recommended for the positive
changes that the Ministry of Justice wants to integrate in this legislation to put in
place a fair, transparent and efficient refugee status determination process that
respects international standards.
III. Specific Recommendations from UNHCR’s Perspective
For ease of reference, UNHCR has organized its comments in the order in which the
relevant sections appear in the latest revision of the Immigration Control and
Refugee Protection Act. However, as UNHCR has a number of recommendations for
the inclusion of elements that do not yet exist in the law, these are listed at the end
of our document. There is also a brief summary of UNHCR’s recommendations, in
the order in which UNHCR would logically suggest they should appear, appended.
A. Comments on Existing Proposed Revisions:
1. Objectives of Law: Section 1
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With a view to the appropriate future interpretation of the refugee-related aspects
of the law, UNHCR recommends that this section refer to international human rights
and refugee law. This could be accomplished easily by adding after “fair and
appropriate control of immigration and sojourn of foreigners, and administration of
refugee affairs” the following words: “ in line with the international obligations of
the Republic of Korea under international human rights and refugee law.”
2. Definition of “Refugee”: Section 2-2
UNHCR recommends that the language in Article 1 A (2) of the 1951 Convention
relating to the Status of Refugees, as modified by the removal of the temporal and
geographic limitations by the 1967 Protocol, be set out in the definition section in
2-2. Likewise, since the revision foresees also using the cessation and exclusion
provisions, the wording of Article 1 C, D, E and F should also be included in this
definition section. Adoption of this internationally agreed language not only
promotes consistency in both use and interpretation, it also helps to ensure there
are no gaps in refugee protection which would promote undesirable secondary
movements by refugees and asylum-seekers. UNHCR is aware that an earlier draft
of the revisions did contain some of this language and urges that it be reinstated
and expanded.
3. Definition of “Protection”: Section 2-10
UNHCR recommends that the term “protection” not be used to refer to what
appears to be, in fact, detention. The term “protection”, when used in relation to
asylum and refugee matters, has a very specific international law meaning that
does not accord with the proposed language, which refers to detaining persons in
jail-like facilities. “Protection” in the context of international refugee law refers to
the protection of the human rights of refugees and others, including the right not to
be returned to a situation of danger. In UNHCR’s view, it is preferable to use the
internationally accepted and understood terminology.8
4. Permission for Temporary Landing of Refugees: Section 16 – 2
The current Immigration Control Act provides for special reception measures for
persons seeking asylum whilst on board vessels. UNHCR notes these measures and
refers to Excom Conclusion No. 53 (XXXIX) – where the following guidelines are
given:
“(1) Like other asylum seekers, stowaway asylum-seekers must be protected
against forcible return to their country of origin.
(2) Without prejudice to any responsibilities of the flag State, stowaway
asylum-seekers should, whenever possible, be allowed to disembark at the
first port of call and given the opportunity of having their refugee status
determined by the authorities, provided that this does not necessarily imply
durable solution in the country of the port of disembarkation.
(3) Normally UNHCR would be requested to assist in finding a durable
solution for those found to be refugees, based on all relevant aspects of the
case”.
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UNHCR therefore recommends that Article 16 (2) be amended to include the
following re-affirmations: that such asylum-seekers are protected against forcible
return to a country where they may face persecution because of one of the reasons
indicated in the 1951 Refugee Convention; that they will be allowed to land and
follow the normal refugee status determination procedure; and that, if necessary,
UNHCR may be consulted to assist in seeking an appropriate durable solution if
those concerned are found to be in need of international protection9.
In light of the above comments, UNHCR recommends that the section be
strengthened by amending the latter part of the section, after “a temporary landing
permit for the asylum-seeker” as follows: “for initially no more than 90 days shall
be granted with the approval of the Minster of Justice, where necessary in
consultation with the Minister of Foreign Affairs and Trade.” The newly added
section regarding the MOFAT could then be deleted.
5. Persons to be Deported: Section 46
UNHCR welcomes the specification that those who are recognized as refugees shall
not be subjected to forced departure. This provision is consistent with Article 33(1)
of the 1951 Convention.
6. Country to be Repatriated and Non-Refoulement: Section 56
UNHCR is disappointed that the language of Article 33 of the Refugee Convention is
not duplicated in this section, as had been the case in an earlier draft (subsection
(4) in the draft of August 2005). For both the guarantee of non-return in the
majority of cases and the exception in cases of danger to the security of the
Republic or to the community, the carefully constructed language of Article 33 has
been used and interpreted in many asylum countries over the life of the
Convention. The use of this accepted language would enhance the clarity of the law
and, by virtue of the jurisprudence and understandings which have evolved over
the years regarding this formulation, provide valuable guidance to those who must
interpret the principle in the Korean context.10
UNHCR further recommends that the prohibition on return should also be applied on
behalf of two other groups, in addition to recognized refugees; these are i) asylumseekers for the duration of their processing, and ii) those allowed to stay on
humanitarian grounds.11 Since the principle of non-refoulement is now generally
accepted to be part of customary international law, this status should be reflected
in the Korean law as well.12
Considering the fact that the Immigration Control and Refugee Protection Act
strives to address all legal aspects governing migration management and control in
one piece of legislation, it is strongly recommended to consider the introduction of a
single procedure which, in addition to refugee protection concerns, would also
consider in one procedure, conducted by the same competent authority, the
applicability of non-refoulement obligations deriving from international human
rights law, particularly those found in Article 3 of the 1984 Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment as well
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as in Articles 6 and 7 of the International Covenant on Civil and Political Rights as
interpreted by the Human Rights Committee.13
Non-refoulement obligations are an important tool for ensuring complementary
forms of protection, and for this reason UNHCR regrets that in the latest version of
the draft revisions made available to it on 12 July, the provision implementing the
prohibition on refoulement found in Article 3 of the Convention against Torture
(formerly set out in Section 56(3) of the 3 July draft) has been removed. This
complementary provision of international human rights law can be important for the
protection of asylum-seekers, refugees and particularly of others who may be in
need of international protection but who fall outside the purview of the refugee
instruments.
7. Detention of Asylum-seekers: Sections 60-68
UNHCR welcomes the fact that there is no specific reference in the draft revisions to
the detention of asylum-seekers per se. This is in line with the international legal
position that the detention of asylum-seekers is inherently undesirable.14 While
appreciating that there is not a practice of mandatory or routine detention of
asylum-seekers in the Republic of Korea, UNHCR is nevertheless aware that in
some cases asylum-seekers are detained. The Office therefore recommends that
any exceptional detention of asylum-seekers and refugees be required in the
legislation to be done in accordance with the provisions of Executive Committee
Conclusion No. 44 and UNHCR’s detention guidelines, both of which are based on
accepted international legal principles and best practices in asylum countries. In
particular, UNHCR notes that asylum-seeking children should never be detained and
that in the case of detention of asylum-seekers who are women or who may be
otherwise vulnerable, special arrangements may need to be made on account of
their particular needs. For example, women need to be accommodated separately
from men, and the unaccompanied elderly and survivors of torture and trauma may
have particular physical or psychological health issues which will need to be
regularly addressed.15 UNHCR therefore recommends that this section be amended
accordingly.
8. Cessation of and Exclusion from Refugee Status: Section 76 - 2
The draft law now contains references to the provisions of the 1951 Convention
addressing cessation of and exclusion from refugee status. UNHCR agrees with the
inclusion of these important constituent elements of the refugee definition, as
failure to exclude those undeserving of protection can undermine the institution of
asylum. However, as with the inclusion criteria, UNHCR recommends that the draft
law should duplicate the wording regarding cessation and exclusion found in the
relevant parts of Article 1 of the 1951 Convention. Furthermore, in UNHCR’s view it
is essential that the law refer to the exclusion and cessation criteria in the same
section of the law where the inclusion criteria of the Convention are listed.
Currently the inclusion portions of the refugee definition are found in Section 2-2,
whereas the exclusion and cessation portions are found in Section 76-2. Whichever
part of the law is chosen as the repository of the definition, it should include all the
criteria in that one section.
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UNHCR notes, as well, that exclusion and cessation need not be considered in every
case; it is only in those cases which raise issues of exclusion or cessation that
analysis of these elements of the definition should be undertaken. UNHCR further
cautions that no additional criterion for cessation and exclusion can indicated. This
is so because Article 1 is a key Convention Article from which no derogation or
reservation is allowed.16 Furthermore, given the serious negative impact an
erroneous decision to cease or exclude from refugee status may have, UNHCR
emphasizes that these provisions must be restrictively interpreted, and that there
must be clear procedural safeguards in place when exclusion and cessation are
being considered.
UNHCR and the Executive Committee have developed guidance for States to use
when considering either cessation or exclusion17. Key points which UNHCR
recommends should be included regarding cessation are the following:
• Cessation is not normally considered in the course of an initial refugee status
determination; it rather arises after refugee status has been granted, and
either circumstances in the country of origin change significantly or the
individual undertakes some action which throws doubt on the continued need
for international protection;
• Cessation should never result in the individual concerned being put into an
uncertain status;18
• Cessation based on change of circumstances must only occur when the
change can be shown to be fundamental, stable and durable;
• Cessation on the basis of changed circumstances should not be applied to
refugees who can invoke “compelling reasons” arising out of past persecution
for not wishing to return to, or to avail themselves of the protection of, their
country of origin;
• Cessation based on the actions of the individual (e.g. re-availing oneself of
the protection of the country of origin or re-establishing oneself in the
country of origin) should only be applied where the act was truly voluntary
on the part of the refugee and it results in him or her being able to access
effective and durable national protection.
Key points which UNHCR recommends should be included regarding exclusion are
as follows:
• Exclusion elements should be considered in the regular refugee status
determination procedure, if raised in the individual case, and should be
interpreted restrictively;
• The exceptional nature of Article 1 F of the 1951 Convention suggests that
inclusion should generally be considered before exclusion, but there is no
rigid formula; 19
• The standard of proof for exclusion elements of the definition, “serious
reasons for considering” that the person has engaged in excludable
behaviour, requires clear and credible proof;
• In order to be correctly excluded, it must be shown that the individual was
personally responsible for the excludable act;

6

•

Secret evidence or evidence taken in camera should not be used to exclude
from refugee status; the asylum-seeker must have the opportunity to
challenge the evidence to be relied on.

9. Cancellation of Refugee Status: Section 76 - 3
The 1951 Refugee Convention and 1967 Protocol do not specifically address the
issue of cancellation of refugee status. UNHCR accepts, however, that when refugee
status has been recognized on the basis of fraud, false statements or other
misconduct, domestic law dealing with the cancellation of flawed administrative
decisions may correctly be applied to vitiate the flawed decision.20 However,
because of the effect a decision canceling refugee status may have on a person still
in need of international protection, caution must be exercised, and as with
exclusion and cessation, proper procedural safeguards must be in place to protect
the individual and ensure that the process of considering cancellation provides a fair
opportunity for the individual to put forward his or her side of the issue21.
10. Dismissal of Refugee Application: Section 76 - 4
UNHCR notes that the draft law provides three grounds for the dismissal of a
refugee status application. Whilst UNHCR understands the necessity to manage
efficiently the procedures for refugee status determination, and encourages the use
of time frames and other such mechanisms to do so, UNHCR nevertheless notes
that there may on occasion be circumstances beyond the control of an asylumseeker that may prevent him or her from responding to the Ministry. UNHCR
therefore recommends that flexibility be incorporated in this section of the law on
behalf of asylum-seekers who, for good reasons, may not be in a position to
respond in a timely fashion to requests from the Ministry of Justice.
11. Refugee Status Determination and Appeals: Sections 76 – 5/6
General Comments:
UNHCR welcomes the Government’s objective of improving the procedures for
refugee status determination and, in line with the provisions of Executive
Committee Conclusions dealing with fair, transparent and efficient refugee status
determination procedures, would recommend that the following general points be
included in the draft law:
• The RSD officer who conducted the first instance interview should not be the
officer re-interviewing a rejected asylum-seeker who has decided to lodge an
appeal;
• The RSD decision maker (or body of decision-makers) at the appeal level
should be different from the person who decided the claim in the first
instance;
• Interviewers and officers analysing the claims of asylum-seekers should be
competent in the skills needed to carry out their tasks, and well trained in
refugee law.
UNHCR Participation
UNHCR remarks that the draft law does not indicate any role for UNHCR to
participate in or observe the refugee status determination procedure. UNHCR has
over 50 years of expertise in determining refugee status and interpreting Article 1
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of the 1951 Convention relating to the Status of Refugees, and has developed a
body of policy and law that can be helpful to States undertaking refugee status
determination. Executive Committee Conclusion No. 8 (XXVIII) – 1977 on
“Determination of Refugee Status” recommended that States parties to the 1951
Refugee Convention “… give favourable consideration to UNHCR participation in
such procedures in appropriate form.” 22
In line with this recommendation, a number of States parties to the 1951 Refugee
Convention involve UNHCR in the refugee status determination process. For
example, in Austria, Belgium, France, Germany, New Zealand and the United
Kingdom, UNHCR participates in different capacities in the procedure for
determining refugee status. Some of the various modes of UNHCR involvement
include:
• Open access to the file of the asylum seeker;
• The possibility to provide advice to the decision-making body;
• The possibility to attend as an observer during the deliberations of the
decision-making body.
While UNHCR is unlikely to have the capacity to participate fully on a regular basis
in all aspects of refugee status determination in the Republic of Korea, it is
recommended that the draft law provide for the possibility for UNHCR:
• to review RSD files and provide advice to the decision-makers;
• to attend asylum interviews with the consent of the asylum-seeker, and
• to attend as an observer during the deliberations of the Refugee Recognition
Review Committee.
Such UNHCR involvement, especially in developmental years, is likely to contribute
positively to the building of a more transparent and effective refugee protection
system in Republic of Korea. Direct involvement as outlined above may be
complemented by other measures ranging form organization of legal counseling
networks, coverage of costs of legal representation in specific – for example,
precedent-setting – cases, advice to lawyers and briefs to the courts.
Time Limitations
UNHCR recalls that, while States may indicate deadlines for the submission of
asylum claims, these should be in line with Executive Committee Conclusion No. 15
(XXX) 1979, which stipulates that
“While asylum seekers may be required to submit their asylum request within
a certain time limit, failure to do so, or the non-fulfillment of other formal
requirements, should not lead to an asylum request being excluded from
consideration”.
UNHCR therefore welcomes the deletion in the draft law of the provision stating
that an asylum seeker should apply within one year after his date of arrival in
Republic of Korea. Likewise, UNHCR appreciates the extension from 7 to 14 days of
the deadline for rejected asylum seekers at the first instance level to lodge an
appeal. However, as previously indicated, UNHCR would recommend a further
extension of the deadline to 30 days and the inclusion of a provision stating that
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the appeal period may be extended for an applicant who has reasonable cause for
not lodging an appeal within the stated time frame.
12. Issuance of Convention Travel Document: Section 76 - 7
UNHCR welcomes the extension of the period of validity of the Convention Travel
Document from one to two years. This reflects the best practice under Article 28 of
the Convention and provides a more stable time period for the refugee. UNHCR
acknowledges the progress made by the introduction of the possibility to extend the
validity of the travel document for a one-year period, while noting that this
amendment nevertheless falls short of bringing the provision fully in line with
international standards. The limitation that a Convention Travel Document can only
be extended once is inconsistent with the Republic of Korea’s obligations under
Article 28 of the 1951 Convention and may lead to most undesirable situations of
refugees in orbit. The provisions of the Schedule to the 1951 Convention, in
particular those relating to the transfer of responsibility for refugees, are a
sufficient tool to discontinue the obligations of the Republic of Korea to prolong
Convention Travel Documents in cases in which a refugee recognized by the
country has lawfully taken up residence in the territory of another contracting
State.
UNHCR strongly recommends to lift the limitation of a single renewal currently
found in the draft, and further recommends that the reasons for denial of issuance
of a travel document found in subsection (1) of 76 - 7 be reworded to reflect more
closely the exceptions foreseen in article 28. That is, the reasons for non-issuance
of a Convention Travel Document should be limited to cases where there are
“compelling reasons of national security or public order.”23
13. Complementary Forms of Protection: Section 76 – 9
UNHCR welcomes the inclusion of a provision for granting a complementary form of
protection, on a humanitarian basis, to those in need of international protection
who do not fulfill the criteria for refugee status as set out in the 1951
Convention/1967 Protocol. For greater clarity and to accord with the generally
recognized international language used for this sort of protection, UNHCR
recommends the adoption of the language used by the Executive Committee of the
High Commissioner’s Programme on this type of protection, as set out in the
Conclusion on the matter, Conclusion No. 103 (LVI) – 2005.24
In the above-referenced note it is explained that, though States may grant
humanitarian status at their discretion to any foreigner for any reason, including
compassionate reasons unrelated to refugee issues25, this type of humanitarian
status should be distinguished from complementary forms of protection provided to
persons who have refugee-like reasons for not being able to return home, but who
do not meet the strict definition in the 1951 Convention/1967 Protocol. It is there
noted, as well, that when complementary protection is provided to such persons,
the beneficiaries should be provided with a definitive status carrying the highest
degree of stability and certainty which ensures the human rights and fundamental
freedoms of such persons without discrimination, taking into account the relevant
international instruments and giving due regard to the best interests of the child
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and family unity principles.26 Thus UNHCR recommends that the law clearly state
the status the beneficiaries of complementary forms of protection will enjoy as a
result of the decision to grant them this protection, and that it be of sufficient
duration, and carrying a sufficient number of rights (e.g. to work authorization,
access to education, protection from refoulement, etc.) to provide them a sense of
stability.
14. Support of Refugees and Others: Section 76 – 9
UNHCR welcomes the potential found in this section for the Government to provide
support to asylum-seekers, refugees and persons who have been granted
complementary forms of protection who may be in need of it. Also welcome is the
addition of access to Korean language training, which is a necessary skill for
asylum-seekers and refugees to live and integrate in Korea. UNHCR particularly
appreciates the addition in the current draft of asylum-seekers to the list of possible
beneficiaries of such assistance. Asylum-seekers may be more likely than refugees
to require assistance for basic needs, while refugees are more likely to require help
in order to integrate into Korean society.
However, UNHCR is disappointed that the provision in a previous draft for
intergovernmental cooperation with respect to the provision of support to persons
of concern has been removed. This represented, in UNHCR’s view, a progressive
and important provision which could have served to enhance the ability of relevant
government departments and offices to cooperate to ensure that the basic needs of
asylum-seekers and refugees are provided for. Such a provision is even more
important, given the fact that even if established, a support facility is unlikely to
have the capacity to house or provide support to all asylum-seekers and refugees.
In that sense, a mechanism for cooperation to ensure the meeting of the needs of
refugees is even more important, in UNHCR’s view, than the establishment of a
specific facility. UNHCR therefore recommends that the provision relating to
intergovernmental cooperation be reinstated.
15. Treatment of Refugees and Others: Section 76 - 1027
UNHCR notes that the currently proposed formulation for the treatment of refugees,
while ostensibly fulfilling the requirements of the Convention and Protocol, in fact
may not do so. This is because it says only that “efforts should be made” to ensure
the legal status and treatment of refugees, whereas the Convention requires, by
mandatory language (“shall”), that certain rights must be accorded to refugees.
According to the Convention, these rights may be offered at different levels,
sometimes depending on the right involved, sometimes depending on the
beneficiary’s legal status. In addition to that, and perhaps more important, UNHCR
notes that international human rights law has advanced quite considerably since
the adoption of the 1951 Convention and that the state may well have obligations
with respect to all those present in the territory, by virtue of general human rights
law, which go beyond the terms of the Convention. One such example would be
the absolute prohibition on refoulement found in Article 3 of the Convention Against
Torture and Other Cruel, Unusual or Degrading Treatment or Punishment, which, in
a case where it could be shown that a refugee would be subject to prohibited
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treatment if returned, would effectively mean that the exception to the principle of
non-refoulement found in Article 33(2) would be overridden by the newer treaty.
UNHCR welcomes the intention in the draft to allow the issuance of work permits to
asylum-seekers and those holding complementary forms of protection. UNHCR is
concerned, however, with the restriction contained in the current draft, which limits
the availability of such work permits to those who are deemed to be in need of
employment for the survival of themselves and their families. Aside from the fact
that in UNHCR’s experience, given the lack of support structures, virtually every
asylum-seeker in Korea needs employment to sustain him or herself, the element
of discretion introduced by this provision could lead to discrimination as between
individuals and groups of asylum-seekers and those under complementary forms of
protection. UNHCR’s own policy on this issue is clear: asylum-seekers must be
given sufficient assistance to ensure the meeting of their basic needs, or must be
allowed to work in order to sustain themselves and their families. 28 In the context
of an individual asylum system such as is developing in Korea, the option of
providing work authorization to asylum-seekers so that they can legally sustain
themselves throughout the asylum procedure appears to be the most logical and
convenient way of ensuring that the basic needs of those concerned can be met.
This is so also for those under complementary forms of protection.29
16. Minors Unaccompanied by Adults: Section 76 – 12
UNHCR strongly urges that in the case of minors who are seeking asylum, the
mandatory appointment of a guardian should be required by the legislation as soon
as the child is identified as unaccompanied or separated from family members.
While minors of a certain age may be in a position to have a say in the disposition
of their claims, all minors require a legal guardian throughout and after their
asylum process. The guardian should have the necessary expertise and
professional qualification to ensure that the interests of the child are safeguarded
and the needs of the child are met. 30
While welcoming the fact that the draft provides that minors are to be given priority
in using the support facility recommended in Section 76 – 9, UNHCR notes that it
may not always be in the best interests of the child to be accommodated in such an
institution if a more suitable arrangement, for example foster care, can be made
available. In this sense, UNHCR recommends that the section be amended to reflect
that decisions regarding the accommodation and care of the child shall be taken in
accordance with the best interests of the child.31
17. Guarantee of Family Reunification: Section 76 – 13
The right to family unity in international human rights law is considered to be of a
fundamental nature.32 At the same time, the unity of the refugee family is
constantly threatened, given the frequency with which refugee families become
separated during flight and the fact that refugee families cannot reunite in their
own country. Taken together with the prime importance of family unity for the
stability and integration of refugees,33 these factors all lead UNHCR to recommend
that the provision allowing the entrance and stay of family members of refugees be
strengthened. Given its importance, the right to family unity should be mandatory
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except in so far as the members of the family may be inadmissible for serious
exclusionary reasons.34 The present draft is merely permissive – the Minister “may”
allow the spouse or children under the age of 20 to enter or remain. UNHCR would
prefer to see a stronger provision, making reunification mandatory unless there are
serious reasons related to exclusion from refugee status or threats to the security
of the country.
UNHCR also recommends that family members of a refugee should be provided the
same status as the refugee.35 And for greater stability and certainty, best state
practice ensures by law that family members of refugees can maintain their status,
or easily obtain another residence status, should the refugee die or cease to be a
family member. UNHCR notes that such a provision was entered in an earlier draft
(August 2005) and recommends that it be reinstated.
18. Cooperation for the advancement and administration of entry and exit
control: Section 81 -2
While appreciating the reference in this section to cooperation with UNHCR, UNHCR
recommends that the language adopted in this regard be more in line with the
language of Article 35 of the 1951 Convention. This section requires the
cooperation of states with UNHCR in the exercise of its functions, in particular as
regards supervision of the application of the Convention and the provision of
statistical and other data. The current draft does not necessarily reflect the nature
of this cooperation, but rather speaks of administration of entry and exit control,
which is not a matter of UNHCR’s competence.36 UNHCR recommends that at the
least, the section be amended to refer, in addition to immigration control, also to
matters of refugee protection, in order to make UNHCR’s collaboration relevant.
UNHCR is grateful that at the present time and in the absence of such a provision,
the Government is already engaging in significant collaboration with UNHCR.
UNHCR recommends, however, that for greater clarity and certainty, the
requirements of Article 35 should be specifically codified.
B. Recommendations relating to Issues of Concern to UNHCR not yet
covered in the draft revisions
1. Access to Asylum Procedures at Ports of Entry
The current draft is silent regarding access to refugee status determination
procedures for asylum seekers arriving through the airports. UNHCR recommends
that, in conformity with Executive Committee Conclusions No. 8, as well as a series
of subsequent Conclusions addressing procedural issues, it should be specified in
the law that immigration officers at the airport are given clear instructions for
dealing with persons seeking asylum upon arrival at the airport. In particular, the
immigration officers should be directed to ensure admission of the asylum seeker,
inform him/her about the refugee status determination procedure in Republic of
Korea and report the arrival of the applicant to the responsible officer in charge of
refugee status determination.
2. Reception and Registration of Asylum-seekers
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UNHCR recommends that the revision of the law also provide for the adequate
reception and registration of asylum-seekers. “Reception” in this context entails the
treatment of asylum-seekers on arrival and until their claims to refugee status are
finally determined. Reception includes, but is not limited to, registration and the
issuance of a document to certify the asylum-seeking status of the individual.
Reception encompasses also the treatment afforded to asylum-seekers vis-à-vis
their ability to access health care, shelter, clothing, food, safe water and other basic
necessities of life, including the possibility legally to undertake employment in the
asylum country. In other words, the ability of asylum-seekers to have their basic
human rights respected in dignity. UNHCR is mindful that there is a high degree of
flexibility allowed in the adoption of appropriate reception arrangements, given the
differences in environment in different countries around the world. UNHCR also
appreciates that the possibility to establish a refugee support facility envisioned in
Section 76 -11 is an attempt to address these issues. Given the need for flexibility
over time as well as the difficulty of setting out in detail in legislation the reception
conditions, UNHCR recommends that the law set out also the basic elements of
importance with respect to reception of asylum seekers. UNHCR suggests that
these include i) the issuance of at least temporary documentation (for which
registration is necessary, see below), ii) ensuring the availability of adequate food,
shelter, water, clothing, and basic health care, whether this is provided by the
government, the NGO community or achieved through provision of work
authorization or other means of self-reliance; iii) ensuring that those with special
physical, psychological, emotional or other needs have an opportunity to have
those needs recognized and met; iv)ensure respect for family unity, including, if
necessary, family tracing.37
Appropriate and continuing registration of asylum-seekers can be an important
protection tool for the benefit of the individual concerned. Good registration and a
good database also benefits the State concerned, as it offers the ability to keep
track of numbers, locations and status of all asylum-seekers. The basic principles
which should inform the registration process are to be found in the Executive
Committee Conclusion on the matter, No. 91 (LII) 2001.38 No more than the most
important principles need to be specified in the legislation. These would be, in
UNHCR’s view, the following: i) provision for registration and issuance of a
certifying document as promptly as possible; ii) provision for the individual
registration of each asylum-seeker, including recording of all basic biographical data
as well as a photograph; iii) registration should be accessible, confidential and
conducted in a non-adversarial manner; and iv) personnel conducting registration
should be adequately trained and knowledgeable about the procedures and
requirements as well as about the need for confidentiality.
3. Right to a personal interview
UNHCR notes that the draft law does not explicitly foresee that every applicant is
entitled to a personal interview, in a language that he/she understands. In UNHCR’s
view, it is essential that the competent authority conducts a personal interview with
all applicants for asylum, and this procedural right should not be subject to any
discretion. Such an interview not only provides the required fair opportunity to
every asylum-seeker to make known his or her individual case. The personal
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interview is also a key tool for the decision-maker to assess the credibility of the
asylum-seeker. The requirement of the personal interview thus can help to prevent
the submission of non-genuine asylum requests by individuals or through written
submissions of a third party. In this sense the requirement for a personal interview
is a key safeguard against abuse of asylum systems.
Executive Committee Conclusions Nos. 8, 30 and 64 provide useful guidance in
regard to the personal interview right. 39 See the following in particular:
Conclusion 30 - “(e)(i) As in the case of all requests for the determination of
refugee status or the grant of asylum, the applicant should be given a complete
personal interview by a fully qualified official…
Conclusion 64 - “(a)(iii) Provide, whenever necessary, skilled female
interviewers in procedures for the determination of refugee status…”

UNHCR therefore recommends that the draft law should contain a clear provision
specifying that all asylum applicants, including at the appeal level, should be
interviewed by a competent official, with the assistance of an interpreter if
necessary. Additionally, there should be reference in the law or in regulations or
decrees specifying that asylum-seekers with special need should be treated
accordingly, so that separated children, the elderly, survivors of rape or torture, the
handicapped and others who may need it are provided with special appropriate
procedures, including the possibility for a same-sex interviewer, if necessary or
desired.
4. Confidentiality
UNHCR finds that unlike in previous drafts, the current draft law does not contain
any guarantee that information gained about an asylum-seeker or refugee during
the refugee status determination procedure must remain confidential. In addition to
the Korean domestic law, international human rights law guarantees everyone the
right to privacy and protects individuals from arbitrary or unlawful interference with
their privacy. This is of particular importance with respect to asylum-seekers and
refugees, since information about their asylum claim, if revealed to the wrong
sources, could put them or others at risk. Effective measures should, therefore, be
taken to ensure that information concerning a refugee's claim or private life does
not reach the hands of third parties that might use such information for purposes
incompatible with international human rights and refugee law. Furthermore,
respect for the confidentiality of the claim assists in creating the climate of trust
and confidence that needs to exist between an asylum-seeker and the refugee
status determiner.
The consent of the asylum seeker should be sought before individual case
information about his or her claim for refugee status is shared with other parties.
Such information should never be shared with the country of origin of the asylumseeker or refugee, unless the individual concerned has specifically authorized the
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disclosure and it is for a purpose compatible with the person’s status, for example,
for purposes of implementing voluntary repatriation.
UNHCR recommends that the draft law contain a provision stipulating that
information relating to asylum-seekers and refugees is protected with regard to
third parties, in particular the authorities of the country of origin.
5. Access to legal assistance
UNHCR notes that the current draft law does not contain any provision concerning
access to legal assistance by asylum-seekers. UNHCR recommends that the draft
law ensures that applicants have a right to have their legal advisers or counselors
present during the asylum interview and subsequent proceedings.
In addition, UNHCR recommends that the draft law recognize the right to legal
assistance, free of charge for especially needy asylum-seekers or for those who are
detained, at both first instance and appeal stage. It is to be recalled that various
domestic laws provisions entitle every needy person staying in Korea the right to
free legal aid.

Submitted by
United Nations High Commissioner for Refugees
Representation in the Republic of Korea
Seoul, 11 August 2006.
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